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[This translation is unofficial. In case of discrepancy, the Spanish version prevails] 

 

The Plenary of the Constitutional Court, composed of Judge Juan José González Rivas, 

President; Judge Encarnación Roca Trías; Judges Andrés Ollero Tassara, Santiago Martínez–

Vares García, Juan Antonio Xiol Ríos, Pedro José González–Trevijano Sánchez, Alfredo 

Montoya Melgar, Ricardo Enríquez Sancho, Cándido Conde–Pumpido Tourón and María Luisa 

Balaguer Callejón, has handed down 

 

IN THE KING’S NAME 

 

the following 

 

 

JUDGMENT 

 

In the appeal for constitutional protection (amparo) no. 1640–2020, filed by Ms. Meritxell 

Borràs i Solé, represented by party agent Mr. Carlos Estévez Sanz and assisted by lawyer Ms. 

Judit Gené Creus, against judgment no. 459/2019 of 14 October, delivered by the Criminal 

Chamber of the Supreme Court in Special Proceedings No. 20907/2017, by which she was 

convicted for an offence of disobedience; and against the ruling of 29 January 2020, which 

dismissed the motion for annulment lodged against judgment no. 459/2019. The parties to these 

proceedings have been the following: the State’s attorney as the legal representative of the State; 

the political party VOX, represented by party agent Ms. María del Pilar Hidalgo López and 

assisted by lawyer Ms. Marta Asunción Castro Fuentes; and Mr. Carles Puigdemont i Casamajó, 

represented by party agent Mr. Carlos Estévez Sanz and assisted by lawyer Mr. Gonzalo Boye 

Tuset. The Public Prosecution Service has taken part in these proceedings. The rapporteur was 

Judge Cándido Conde–Pumpido Tourón. 
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I. Facts1 

  

1. By means of a writ received at the General Registry of this Court on 12 March 2020, 

party agent Mr. Carlos Estévez Sanz, acting in the name and on behalf of Ms. Meritxell Borràs i 

Solé, filed an appeal for amparo to challenge the decisions mentioned in the heading, through 

which the Criminal Chamber of the Supreme Court agreed and confirmed her conviction for 

having committed an offence of disobedience (Art. 410 of the Spanish Criminal Code [hereinafter 

“CC”]), and acquitted her of the offences of embezzlement of public funds (Art. 432 CC) and 

criminal organisation (Art. 570 CC), offences for which she had also been accused in Special 

Proceedings No. 20907/2017. 

 

2. The following procedural facts are relevant for the analysis of the claims asserted in 

this appeal for amparo: 

 

a) On 22 September 2017, the Deputy Prosecutor of the National High Court (Audiencia 

Nacional) filed a complaint before this body regarding the gatherings, occupations of public roads 

and damage to public property recorded on 20 and 21 September 2017 in the area of Rambla–

Gran Vía, Via Laietana and Avenida Diagonal in Barcelona, after the conduction of a search 

procedure at the headquarters of the General Secretariat of the Vice–Presidency and of the 

Economy and Finance of the Government of Catalonia (Generalitat), as well as in other areas of 

the city. The complaint described the behaviours showed by volunteers of the Catalan National 

Assembly (Asamblea Nacional Catalana, ANC), among others, which were considered to 

obstruct policing. The only people who were nominally cited in that complaint were Mr. Jordi 

Sánchez i Picanyol, president of the ANC, and Mr. Jordi Cuixart Navarro, president of the 

organisation Òmnium Cultural (OC). The complaint classified these acts as a crime of sedition, 

as provided for in Articles 544 et seq. CC. The complaint was handed over to the Central Criminal 

Investigation Court (Juzgado Central de Instrucción) No. 3 of the National High Court which, 

through its ruling of 27 September 2017, initiated pre–filing inquiry No.82–2017, during which 

                                                 

1 For the purposes of this translation, the following abbreviations will be used: 

- Constitutional Court Judgment(s) will be hereinafter referred to as STC (sentencia del Tribunal 

Constitucional) or SSTC (sentencias del Tribunal Constitucional) 

- Constitutional Court Order(s) will be referred to as ATC (auto del Tribunal Constitucional) or AATC 

(autos del Tribunal Constitucional) 
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CONSTITUCIONAL investigatory procedures were carried out and precautionary measures taken with respect to the 

above-mentioned persons. 

 

b) Eight days later, on 30 October 2017, the Head of the Public Prosecution Service 

(Fiscal General del Estado) filed two criminal complaints concerning the same acts, as he 

considered that they could constitute the offences of rebellion (Art. 472 CC), sedition (Art. 544 

CC) and embezzlement of public funds (Art. 432 CC). 

  

The first complaint was brought before the Central Criminal Investigation Duty Court of 

the National High Court. It was addressed against “all those who were members of the Executive 

Council (Consell Executiu) of the Generalitat and who have currently left office” on account of 

the decisions and acts adopted during their mandate. This complaint was joined and consolidated 

to the aforementioned pre–filing inquiry no. 82–2017, which was already being processed before 

the Central Criminal Investigation Court No. 3 of the National High Court, and in which some 

overlapping events that occurred in Barcelona on 20 and 21 September 2017 were under 

investigation, as described above. 

 

In view of the prerogative of parliamentary privilege of the defendants and the place where 

the acts considered as possible offences were committed, the second criminal complaint was filed 

before the Criminal Chamber of the Supreme Court. It was addressed against the President of the 

Parliament of Catalonia and five members of the Bureau of that body. All of them, except one, 

still enjoyed their right to parliamentary privilege as they were part of the Permanent Deputation 

of the legislative assembly, which had been dissolved under the agreement of the Senate 

approving “the measures required by the Government under Article 155 of the Constitution” 

(Official State Gazette of 27 October 2017). 

 

c) In the latter case, once the complaint was registered and a rapporteur appointed for this 

case, the criminal complaint was admitted by the Admission Chamber (Sala de admisión) of the 

Criminal Chamber of the Supreme Court, by ruling of 31 October 2017 (ratified by a ruling of 18 

December 2017 after an appeal for review was filed against the ruling admitting the complaint), 

in which it was agreed to: 
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i) declare that this Chamber had jurisdiction to investigate and, as the case might be, 

hear the trial for the charges stated. Likewise, if the Investigating Judge were to think fit, to extend 

this jurisdiction to other criminal proceedings then in progress that might concern acts that were 

inseparable from those originally attributed to the defendants; and  

 

ii) appoint as Investigating Judge, in accordance with the established order of 

rotation, the Honourable Judge of this Chamber Pablo Llarena Conde, and “if the investigating 

judge were to think fit, to extend this jurisdiction to other criminal proceedings then in progress 

that might concern acts that were inseparable from those originally attributed to the defendants”. 

 

 d) By virtue of Art. 21 of the Criminal Procedure Act (Ley de Enjuiciamiento Criminal, 

LECrim), the Investigating Judge issued an order dated 14 November 2017 by which he claimed 

to the Central Criminal Investigation Court No. 3 of the National High Court a report on the 

factual, procedural and research background of two proceedings which, as stated by the Office of 

the Public Prosecution Service in the complaint, were being processed in that court in connection 

with the events also reported in Special Proceedings No. 20907–2017. 

 

Upon receipt of the information requested, the Investigating Judge issued a ruling dated 

24 November 2017 in which, after considering the connection between the three cases, he 

extended the investigation to the presidents of the associations Òmniun Cultural and the Catalan 

National Assembly and also to those who had been members of the Government of the Generalitat 

of Catalonia in the previous parliamentary term. In that ruling, he also requested the Central 

Criminal Investigation Court No. 3 of the National High Court to submit the proceedings in 

progress regarding those persons under investigation. However, two officers of the Catalan 

Autonomous Police that were part of one of the cases before the Central Criminal Investigation 

Court were not included in the investigation. The proceedings received were joined and 

consolidated to the special proceedings.  

 

The request and the joinder and consolidation of those proceedings were justified because 

the facts reported in the various proceedings were exactly the same and also because there were 

grounds to think that “a coordinated strategy might exist with the aim of declaring independence 

and with ideologically–related authorities from the government, the parliament and social 
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CONSTITUCIONAL movements as its leaders, each of whom would have contributed to this purpose from the scope 

of their respective roles”. As such, the Investigating Judge considered that the extension of the 

subjective scope of the investigation to acts committed by persons not obliged by parliamentary 

privilege was well founded because there was “an inseparable substantive connection between 

those acts and the acts attributed to individuals with parliamentary privilege”. He added that the 

unification of the proceedings in a single case before the Criminal Chamber of the Supreme Court 

was justified by a functional purpose “focused on facilitating the process and solving the 

problems arising from the inseparability of the prosecution, which is especially manifested in all 

those cases in which the subject matter of the proceedings consists of a single criminal act, with 

a plurality of alleged participants, as specifically referred to in paragraphs 1 and 2 of Article 17 

LECrim”. 

  

He noted that, in accordance with the case law from the ECtHR (Case Coëme and others 

v. Belgium of 22 June 2000), a restrictive principle must apply when deciding on the extension 

of the subject-matter jurisdiction to investigate on grounds of parliamentary privilege regarding 

defendants who are not subject rationae personae to the Supreme Court; however, this extension 

is possible and compulsory in this case because there is legal provision in this regard and “there 

are also procedural reasons and merits that justify it; besides, the lawyers of the defendants have 

not raised any objections on this issue”. 

 

He concluded by arguing that “even if it is clear that the involvement of the different 

players has had its own relevance, the factor that really signals a clear need for a joint prosecution 

is that a pronouncement cannot be reached on the subject matter of the proceedings if the actions 

performed by the defendants and the intentions that inspired them are not analysed in a 

comprehensive manner. That is, a procedural group that necessarily affects jurisdiction and is 

expressly provided for in our legal system in Article 272 LECrim”. 

 

e) By ruling of 22 December 2017, after noting that “the facts under investigation could 

have been carried out under the direction and coordination of a group of individuals, including 

the presidents and spokespersons of the independent parliamentary groups of the dissolved 

Parliament of Catalonia”, the Investigating Judge subjectively extended the investigation to those 

political leaders by procedural connection. At the same time, he ordered the newly investigated 
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persons to be informed of the existence of these proceedings so that they could exercise their 

right of defence (Art. 118 LECrim). 

 

Some of the persons under investigation questioned once again the subject-matter 

jurisdiction of the Criminal Chamber of the Supreme Court. The challenge was rejected by 

decisions of 29 January and 10 April 2018, which referred to what had been agreed and expressed 

upon admitting the criminal complaint. 

 

f) By ruling of 21 March 2018, ratified after the filing of reconsideration and appeal 

processes that were resolved in the rulings of 9 May and 26 June of the same year, the appellant, 

together with other defendants, was charged with the crimes of disobedience (Art. 410 CC) and 

embezzlement of public funds (Art. 432 CC), for which she was considered as one of their alleged 

authors. 

  

g) Once the prosecution was ratified, the Investigating Judge concluded the preliminary 

criminal investigation (ruling of 9 July 2018) and transferred the case file and physical evidence 

to the trial chamber. The Public Prosecution Service, the State’s Attorney and the private 

prosecution2 requested confirmation of the ruling concluding the preliminary criminal 

investigation and called the court to order the commencement of the trial against the defendants. 

The trial chamber confirmed the conclusion of the preliminary criminal investigation (ruling of 

25 October 2018) and, by another ruling of the same date, declared the commencement of the 

trial against the appellant for amparo, among others, for the same offences for which she had 

been prosecuted: disobedience (Art. 410 CC) and embezzlement of public funds (Art. 432 CC).  

 

In its provisional pleadings, the Public Prosecution Service assessed the acts attributed to 

the appellant in accordance with the prosecution order (offences of disobedience and 

embezzlement of public funds). And requested that the following sentences be imposed on her: 

For the offence of embezzlement of public funds, 7 years’ imprisonment and 16 years’ absolute 

                                                 

2 In Spain, the victim (acusación particular) or any other private citizen (acusación popular) may enter 

an appearance in criminal proceedings. In this specific case, private prosecutor only denotes the private 

citizens, and not the victims, who have entered their appearance in this appeal for amparo (i.e. political 

party VOX) 
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CONSTITUCIONAL disqualification; For the offence of serious disobedience, a fine rated at EUR 100 daily over 10 

months, and 1 year and 8 months’ special disqualification from holding public office or 

employment (specifically, for the exercise of elective public office and government and/or 

administration functions, whether local, provincial, regional, national or supranational). 

Similarly, the State’s attorney and the private prosecution requested her conviction for the same 

offences and, in the latter case, also for an offence of criminal organisation. Regarding the offence 

of disobedience, the private prosecution requested the imposition of a fine rated at EUR 9,000 

monthly over 12 months, and a 2–year special disqualification from public office or employment. 

 

h) Under the provisions of Art. 666(1) et seq. LECrim, both the appellant and other 

defendants filed, as a pretrial issue, a motion to decline jurisdiction in favour of the Superior 

Court of Justice (Tribunal Superior de Justicia) of Catalonia. In order to justify her claim, the 

appellant expressly invoked the violation of her right to a legally-predetermined judge. After 

considering that perspective, the claim was dismissed by ruling of 27 December 2018, by which 

the Chamber maintained its subject-matter jurisdiction to hear and try the offences for which the 

defendants had been provisionally charged. 

  

i) With regard to the appellant for amparo, the final pleadings maintained the provisional 

charges for offences of disobedience, embezzlement of public funds and criminal organisation. 

 

j) On 14 October 2019, the Chamber rendered its judgement in the special proceedings. 

The appellant was convicted for an offence of disobedience (art. 410 CC), but she was acquitted 

of the charges of criminal organisation and embezzlement of public funds. 

 

In the judgement of conviction, after dismissing the alleged violations of fundamental 

rights raised as a preliminary issue by some of the defendants, the court again analysed, in the 

same terms, the complaints alleging the violation of the right to a legally-predetermined judge as 

a result of the undue attribution of the jurisdiction to prosecute [LG (A), 4]. 

 

The historical account of the judgment is recorded on pages 24 – 60. In short, as far as the 

appellant is concerned, it is considered as proven that, in her capacity as Counsellor of 

Governance, Public Administration and Housing of the Government of the Generalitat, she 
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disregarded the orders received from the Constitutional Court to refrain herself from performing 

acts in support or materialisation of parliamentary resolutions and orders whose effectiveness had 

previously been suspended by the Constitutional Court, despite she had been expressly warned 

in this respect on several occasions. 

 

On the other hand, the determination of criminal responsibility of the appellant for the 

offence of disobedience was expressed with the following reasoning [paragraph (C) 3 of the legal 

grounds of the judgment of conviction] together with that of two other accused counsellors: 

 

“3.2. (…) The main evidence for accrediting the complete disregard by all of them 

for the orders of the Constitutional Court, is constructed from publicly available 

sources, on the whole the Official Gazette of the Parlament, and the Official State 

and Generalitat Gazettes. The Court has also evaluated the testimony of those other 

accused and witnesses who were subject to identical orders, as well as the 

explanations offered in the respective statements of Mr. Santiago Vila, Ms. 

Meritxell Borràs and Mr. Carles Mundó i Blanch. 

  

They were all the recipients, in their capacity as members of the Govern, of the 

orders issued from the Constitutional Court declaring the unconstitutionality and 

rendering ineffective the legislative and regulatory initiatives adopted over the 

course of the events. As we have reflected in the factum, the decisions of the Bureau 

to admit to parliamentary process, and the decisions of the plenary session of the 

Parliament, which included deliberation and voting of Laws 19 and 20/2017, on the 

referendum and transition, in disregard of the essential formalities of legislative 

procedure, were declared null and void by respective rulings of the Constitutional 

Court, Nos. 123/2017 and 124/2017, of 19 September 2017. Law 19/2017, 

published on 8 September 2017, was finally declared null and void under 

Constitutional Court judgement STC 114/2017 of 17 October 2017, and Law 

20/2017 was declared null and void by Constitutional Court judgement STC 

124/2017 of 8 November 2017. The Constitutional Court’s decisions again gave 

warnings as to the illegality of future decisions and the possibility of incurring 

criminal liability. The orders of suspension were personally notified with those 

warnings to the members of the Govern in their capacity as such, with none of them 

holding a seat in the Catalan Parliament during that time. 
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TRIBUNAL 

CONSTITUCIONAL They were also the recipients of the other orders referred to in the account of proven 

facts, and which were the result of the response of the Government of the Nation in 

the face of the intense and hasty legislative activity, aimed at the creation of a legal 

framework that could be invoked to afford apparent protection for the holding of 

the illegal referendum. 

 

A more direct affectation, insofar as the order alluded to a nearby functional sphere 

and which entered completely in the prohibition contained in the preceding orders, 

occurred with the signing of Decree 139/2017, on the call for the referendum. The 

Plenary of the Constitutional Court, by order of 7 September 2017, suspended its 

application, with the corresponding personal warnings on the possible criminal 

liabilities and in order to impede the non–compliance. The cited act was declared 

unconstitutional and null and void by judgment no. 122/2017 of 31 October 2017. 

The three defendants, in their capacity as members of the autonomous regional 

executive, approved this decree. 

 

Also on 6 September, upon the proposal of the Department of the Vice–Presidency 

and Economy and Finance of the Generalitat of Cataluña, Messrs. Carles Mundó i 

Blanch and Santiago Vila i Vicente and Ms. Meritxel Borràs approved, in their 

capacity as regional ministers of the Govern, Decree 140/2017, of 6 September, on 

supplementary regulations for the enactment of the Catalonian Self–determination 

Referendum. The Plenary of the Constitutional Court, by ruling of 7 September 

2017, suspended its application, with the indicated warnings, and personally 

notified the members of the autonomous regional Government and numerous 

authorities. It was declared unconstitutional and null and void by judgment no. 

121/2017 of 31 October 2017. 

  

3.3. The notifications that served to deliver the personal orders addressed to the 

three defendants by the Constitutional Court –incorporated into the proceedings as 

documentary evidence– contained a formula that was repeated across all cases. It 

warned them of their duty to abstain from undertaking any actions aimed at putting 

the challenged resolution into practice and recalled “...their duty to impede or 

paralyse any legal or material initiative that directly or indirectly implies ignoring 

the nullity and voidance of the challenged regulatory acts or resolutions, ...and 

warning them of the possible responsibilities, including criminal liability, in which 

they may incur in the event of failing to abide by the matters ordered by this Court”. 
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Ms. Meritxel Borràs acknowledged having signed the decree calling for a 

referendum despite having been warned of her duty not to do so. In her statement 

at the oral hearing she wanted “...to draw attention to her dilemma’. On the one 

hand, the mandate of an absolute majority that obliged the Govern chosen by the 

Chamber, with an absolute majority, she insists, to hold a referendum. The 

municipalities and citizenry joined this political will via the organised 

demonstrations. She imagined that the referendum would be suspended. She did not 

seek – she alleges – to disrespect the Constitutional Court, but it was a democratic 

mandate from the Parlament against a legal body that, in recent years, had been 

subject to a strong politization. Her signature in decree 139/2017, without wishing 

to take away its importance, was not necessary for its validation. The signatures of 

the President of the Generalitat and the Head of the Council in question suffice for 

this. She accepts, therefore, that she signed it, but that her signature was 

unnecessary. “...our signatures were a gesture of response to this will in the face of 

the mandate from the parliament”. (…) 

 

3.4. The rejection based on the conviction of the lack of political legitimacy of 

the ordering Court –as we have exhaustively reasoned ut supra– can never operate 

as a reason for justification. The three defendants were perfectly aware of the 

existence of an order formally issued by someone holding the legal powers to do 

so, and of their duty to abide by it and, despite this, they stubbornly ignored what 

they had been ordered to do. The signing of Decrees 139 and 140/2017, beyond the 

strategic erosion of the validity of the signature of all of the Counsellors, perfectly 

expressed an unequivocal will to reject the constitutional mandate they had 

previously received. The defence strategy –the legitimacy of which is clear– forgets 

that, irrespectively of the signature of the President and the Counsellor of the 

department affected by the resolution, all decrees are regulatory acts approved by 

the government, a collegiate decision that, as such, is the fruit of the coordinated 

will of the members of the executive.” 

 

k) The following sentences were imposed on the appellant for these acts, which were 

criminally qualified as an offence of disobedience: a fine of 10 months, at a daily rate of EUR 200, 

with personal subsidiary liability of one day for each two quotas that remain unpaid, and special 

disqualification from the exercise of elective public posts, be they in the national, autonomous 

regional or local sphere, and from the exercise of the functions of government in the national, 
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CONSTITUCIONAL autonomous regional or local sphere for a period of 1 year and 8 months. She was also sentenced 

to pay 1/24 of the total costs.  

 

In the reasoning expressed to justify the daily rate imposed [paragraph (D) 3 of the legal 

grounds], the Chamber stated the following:  

 

“By way of sanction, Article 410 of the Criminal Code stipulates that ‘authorities 

or civil servants who openly refuse to duly fulfil court resolutions, decisions or 

orders of a higher authority, handed down within the scope of their respective 

powers and complying with the legal formalities, shall be punished with a fine from 

three to twelve months and special barring from public employment or office for a 

term of six months to two years’. The Court considers that, attending to the 

quantitative parameters referred to in Article 50(5) of the Criminal Code, deduced 

from the economic situation of the three defendants, their professional 

qualifications and their personal circumstances, it proceeds to impose on each of 

them (...) the sanction of a 10 month fine at a daily rate of EUR 200, with personal 

subsidiary liability of one day for each two quotas that remain unpaid, and special 

disqualification from the exercise of elective public posts, be they in the national, 

autonomous regional or local sphere, and from the exercise of the functions of 

government in the national, autonomous regional or local sphere for a period of 1 

year and 8 months. To help weigh the duration of the disqualification period, 

precedent cases already tried by this Court were taken as reference, in which the 

seriousness of the acts was not as intensive, and the obstinacy of the defendants in 

ignoring the orders from the Constitutional Court did not acquire the significance 

and relevance expressed by the facts declared as proven in this case.” 

 

i) The appellant filed a motion for annulment against the judgment of conviction 

(ex Art. 241 of the Organic Law on the Judiciary [LOPJ]). The motion was dismissed in a ruling 

dated 29 January 2020. Apart from adhering to the motions for annulment brought by the other 

convicts, where they contested the subject-matter jurisdiction of the prosecuting Court, she also 

raised in her challenge the alleged violation of her right to receive a legally reasoned answer on 

the amount of the daily rate of the imposed fine (Art. 24(1) of the Spanish Constitution [SC]). 

The Chamber dismissed her motion after stating that “(...) the judgment rendered does justify the 

latter amount by referring to the economic situation of the three defendants, their professional 

qualifications and their personal circumstances, all indicated in the case file. Moreover, the first 
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two parameters are intimately related to the well-known fact that they were Counsellors of the 

Government of an Autonomous Community”. 

  

3. In her appeal for amparo, the appellant asserts that the contested judicial decisions have 

violated her fundamental rights to a legally-predetermined judge and, by connection, to appeal to 

a higher court in criminal matters [Art. 24(2) SC], because the jurisdiction for the investigation 

and prosecution of the case has been unduly established in the Criminal Chamber of the Supreme 

Court. With regard to the determination of the amount of the daily rate of the imposed fine, she 

also alleges the violation of her right to effective judicial protection [Article 24(1) SC], insofar 

as this right entitles her to obtain a legally reasoned explanation. 

 

In an initial paragraph, she justifies the special constitutional significance of the appeal 

[Arts. 49(1) and 50 §1(b) of the Organic Law on the Constitutional Court, LOTC], by reference 

to the following examples listed by the Constitutional Court in judgment 155/2009 of 25 June 

[LG 2, items (a), (d) and (g)]; that is: i) when an appeal raises a problem or facet of a fundamental 

right subject to constitutional protection on which there is no case law of the Constitutional court. 

This is the case regarding the pretermission of the territorial parliamentary privilege before the 

Superior Court of Justice of Catalonia when criminal responsibility may be invoked against those 

who exercise functions at the government of the Autonomous Community [Art. 57(2) of the 

Statute of Autonomy of Catalonia]; ii) when the violation of the fundamental right derives from 

a reiterated case law interpretation of the law that the Constitutional court deems to be damaging 

the fundamental right, and on which it deems it necessary to declare another interpretation 

pursuant to the Constitution. In this regard, the courts do not normally justify the daily rate of the 

fines imposed on an individual basis, even if that amount is set taking into account the economic 

situation of the convicted offenders; iii) when the matter raised, despite the fact that it is not 

included in any of the aforementioned cases, transcends the case in question because it raises a 

legal issue which has general and relevant, social or economic repercussions, or has general 

political consequences. 

 

The appeal particularly alleges the current relevance of this issue and the political and 

social impact underlying the substantive legal issues. And, regarding the merits of the grounds of 

amparo: 
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TRIBUNAL 

CONSTITUCIONAL a) According to the appellant, the fact that the Criminal Chamber of the Supreme Court 

undertook the subject-matter jurisdiction to hear the case responds to an erroneous interpretation 

of the jurisdictional relevance of the geographical location of the prosecuted acts. She also states 

that this improper approach has been carried over at the admission of the complaint, at the 

moment when the motion to decline jurisdiction was dismissed and after the prosecution. She 

points out that, while it is true that several defendants enjoy parliamentary privilege because they 

are members of the Catalonian Parliament or the Government Council of the Generalitat, they 

should have been tried before the Superior Court of Justice of Catalonia. 

  

 She denies that the investigated acts and the acts that were subsequently prosecuted took 

place, even in part, outside the territory of the Autonomous Community of Catalonia. She also 

affirms that the interpretation of Article 57(2) of the Statute of Autonomy of Catalonia (Estatuto 

de Autonomía de Cataluña [EAC]) is extreme, insufficient, excessively broad and formalistic; 

according to that interpretation, any action intended to reach the goal of declaring the 

independence of the territory of Catalonia, carried out outside the national territory, makes it 

possible to confirm that the jurisdiction corresponds to the Supreme Court. She concludes by 

pointing out that, even if only part of the costs considered as embezzlement could have been 

incurred outside Spain, it is an incidental offence to the most serious and principal offence 

referred to in the proceedings; also these actions have minimum economic relevance and their 

damage would have only affected Catalonia, so they cannot serve to justify the questioned 

conferral of jurisdiction by themselves. 

 

In connection with the above, the appeal ends by noting that, apart from taking the 

prosecution away from the place of where the acts occurred, with the resulting difficulties that 

this entails to their defence, the most relevant effect of the undue conferral of jurisdiction on the 

Supreme Court is that it is no longer possible to appeal the conviction in a new instance, since, if 

the case had been tried before the Superior Court of Justice of Catalonia, it would have been 

possible to challenge a potential decision of conviction in cassation. 

 

b) In the second ground of amparo, the appellant complains of the lack of an 

individualised reasoning concerning the daily rate of the fine imposed on her, since she considers 

that the reference made in the conviction on her previous income as Counsellor of the Generalitat 
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is generic, insufficient and stereotyped. In her opinion, the setting of a daily rate of EUR 200 

(EUR 6,000 per month) has been made on a flat–rate basis, without assessing her individual 

economic situation and without carrying out any investigation on the actual situation of her assets 

or her personal or family circumstances, so, in this respect, the decision of conviction cannot be 

regarded as a law–based decision, in accordance with the constitutional case law itself (SSTC 

108/2001 of 23 April; 170/2004 of 18 October; and 108/2005 of 9 May). 

 

Finally, the appellant requests the granting of the amparo appealed for, a statement 

declaring the violation of the fundamental rights invoked and, if the first ground of amparo is 

admitted (right to a legally-predetermined judge), a statement declaring that the decisions 

challenged are null and void. 

  

 With regard to the violation of the right to effective judicial protection, she requires that 

the nullity be limited to the setting of the amount of the daily rate of the fine imposed, so that a 

new sufficiently reasoned decision is issued on that point. 

 

4. By order of 6 May 2020, at the request of its President [Art. 10 §1(n) LOTC], the 

Plenary agreed to confer on itself the hearing of the appeal for amparo and to admit it on the 

ground that it has special constitutional significance [Art. 50(1) LOTC], as it raises a problem or 

facet of a fundamental right on which there is no case law from the Constitutional court [STC 

155/2009, LG 2(a)] and the matter raised transcends the case in question because it raises a legal 

issue that could have general political consequences [STC 155/2009, LG 2(g)]. 

 

In accordance with the provisions set out in Article 51 LOTC, the Plenary also agreed to 

send a communication to the Criminal Chamber of the Supreme Court to request that the latter 

send a certification or a certified copy of the judgment of conviction of 14 October 2019 and the 

ruling of 29 January 2020 issued by that Chamber, which dismissed the motions for the annulment 

of the decision of conviction, within ten days; at the same time, the Plenary requested that the 

parties to the proceedings be notified, with the exception of the appellant for amparo, to appear 

in these constitutional proceedings within ten days if they wished to do so. 
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CONSTITUCIONAL 5. By case management order of 10 June 2020, the Court received certified copies of the 

requested proceedings, and claimed the copies of those notifications that had not been sent. 

 

By case management order of 28 September 2020, party agent Ms. María del Pilar 

Hidalgo López, representing the political party VOX, the State’s attorney and party agent Mr. 

Carlos Ricardo Estévez Sanz, representing Mr. Carles Puigdemont i Casamajó, entered their 

appearance and asked to be acknowledged as parties to these proceedings. In addition, by virtue 

of Article 52 of the Organic Law of the Constitutional Court, the Plenary Registrar transmitted 

the records of this appeal for amparo to all the parties that appeared in the proceedings and to the 

Public Prosecution Service, so that they could put forward all pertinent pleadings within twenty 

days. 

  

6. In his pleadings, filed on 27 October 2020, the State’s attorney requests the dismissal 

of the claims for amparo: 

 

a) Regarding the alleged violation of the right to a legally-predetermined judge, with 

reference to SSTC 69/1984 of 11 June, 115/2006 of 24 April, 159/2014 of 6 October 2010 and 

ECtHR Case DMD GROUP A.S. v. Slovakia of 5 October 2010, the State’s Attorney considers 

that, in view of the well–founded reasoning with which the Supreme Court has maintained its 

jurisdiction to prosecute, we are not in a case where there is a manifest manipulation of the rules 

on the conferral of jurisdiction, “but rather in a case where the court has considered that, from a 

purely legal point of view, it may establish its own jurisdiction without evident or manifest error 

or arbitrariness, even if this reasoning is contested from other points of view, including that of 

the appellant for amparo”. He states that, in referring to the content of the briefs of accusation to 

establish jurisdiction, the Criminal Chamber of the Supreme Court has not used an ad hoc 

criterion to confirm its jurisdiction in this case. Finally, he refers to the appellant’s pleadings and 

highlights some factual events of the prosecuted acts which, in his view, show that they took 

place outside the national territory, a matter that justifies the contested jurisdiction. 

 

b) Consequently, he also questions whether the appellant has been unjustifiably deprived 

of her right to appeal to a higher court in criminal matters. With reference to previous 

constitutional case law on this issue (SSTC 51/1985 of 10 April; 30/1986 of 20 February, 64/2001 
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of 17 March; 65 and 66/2001 of 17 March), he recalls that this limitation derives from the 

parliamentary privilege that led to the trial of the appellant by the Supreme Court, which, as set 

out in Article 123 SC, “is the highest judicial body in all branches of justice, except with regard 

to the provisions concerning constitutional guarantees”; this goes in line with one of the 

exceptions to the recognition of the claimed right that are set out in Article 2(2) of Protocol No. 7 

to the Convention for the Protection of Human Rights and Fundamental Freedoms. 

 

c) Regarding the reasons for the daily rate of the imposed fine –which were challenged as 

insufficient–, after presenting the constitutional doctrine on the obligation to justify judicial 

decisions, the State’s Attorney refers to the case law from the Criminal  Chamber of the Supreme 

Court itself on this requirement, and concludes that the constitutional duty to reason decisions 

does not imply that judicial decisions must in any case provide an exhaustive description of the 

intellectual process that led to them; on the contrary, “they only need to state the judicial decision 

adopted and that the latter is in line with a rigorous interpretation and application of the law 

beyond arbitrariness”. 

  

 These requirements would have been met in the judgment of conviction and in the ruling 

rejecting the motion for annulment, because the Supreme Court, “in order to individualise the 

daily rate of the fine, went through a deduction process on the convict’s solvency based on the 

concurrent circumstances; thus, the reasoning performed is considered as sufficient because it 

has been carried out on the basis of evidence or criteria related to the economic situation of the 

convict, which is the requirement necessary to determine the daily rate of the fine that may be 

imposed”. 

 

7. By means of a writ received at the General Registry of this Court on 30 October 2020, 

the procedural representation of the political party VOX requested as well that the appeal for 

amparo be dismissed in full, with the following arguments: 

 

She states, initially, that the present appeal does not show the constitutional interest to 

which the appellant refers in her claim, and moreover, that it appears that the appellant has not 

sufficiently justified the special constitutional significance of her appeal, which allows the 

procedural representative to consider the appellant’s justification as insufficient.  
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TRIBUNAL 

CONSTITUCIONAL With regard to the alleged violation of the right to a legally-predetermined judge and to 

appeal to a higher court in criminal matters, she considers that the establishment by the Supreme 

Court of its own subject-matter jurisdiction to investigate and prosecute the acts reported in the 

criminal complaint is based on an interpretation of the law which is not manifestly erroneous or 

arbitrary or unreasonable (STC 183/1999 of 11 October); on the contrary, this interpretation 

merely applies the so–called theory of the “judicial precedent of ubiquity”, according to which 

an offence is committed in all the territories where any of the elements constituting the offence 

is performed. 

Finally, she understands that the fine imposed, with regard to the determination of the 

amount of her daily rate, has been reasoned in a sufficient and accurate manner. This way, the 

trial court has exercised the discretionary power conferred on it by law, thus respecting the case–

law requirements it considers applicable to the case (STC 25/2011 of 14 March). 

  

8. The Public Prosecution Service complied with the pleadings procedure by delivering a 

writ received at the General Registry of this Court on 12 November 2020. After defining the 

subject-matter of the appeal for amparo and summarising the grounds for the claims contained 

therein, it requests that the appeal of amparo be non–admitted in part and, alternatively, 

dismissed. This request is mainly based on the following considerations: 

 

a) The request for inadmissibility is justified in relation to the ground alleging the 

violation of the right to a legally-predetermined judge and to appeal to a higher court in criminal 

matters. It states that the appellant seeks per saltum access to constitutional jurisdiction because 

she has not adequately exhausted the previous judicial channel [Art. 50 §1(a) LOTC in 

conjunction with Art. 44 §1(a)] since it was procedurally feasible to file a reconsideration appeal 

against the ruling of 27 December 2018 by which the Criminal Chamber of the Supreme Court 

dismissed the motion to decline jurisdiction that was raised as a pretrial motion [Art. 

666(1) LECrim]. In the same sense, it considers that the alleged violation that has been reported 

now should have been raised as a preliminary issue at the commencement of the trial. For the 

Prosecutor, by failing to bring the aforementioned procedural actions, the appellant accepted and 

assumed the jurisdiction of the Criminal Chamber of the Supreme Court, although she now 

challenges it in amparo. He highlights that she also failed to invoke the rights stated as a first 

ground for amparo when requesting the annulment of the judgment of conviction; this omission 
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cannot be construed as having been fulfilled after the appellant adhered to the motions for 

annulment raised by other defendants, since their motions were based on perspectives other than 

those formulated in this appeal for amparo. 

 

b) In relation to the reasoning on the daily rate of the fine imposed that the appellant 

considers to be insufficient, after reiterating the constitutional doctrine on the content of the right 

invoked –Article 24(1) SC, insofar as it guarantees the reasoning of judicial decisions– and 

including the legal regulation on the fine set out in Article 50 of the Criminal Code, the Prosecutor 

concludes that the judicial decision analysed does not violate the right invoked. 

 

He considers that the challenged judgment has been sufficiently reasoned, as it includes 

the elements and grounds that allow us to know the legal criteria upon which the decision rests 

under the Criminal Code; therefore, it cannot be considered that the judgment is the result of an 

arbitrary application of the legislation, nor that it is manifestly unreasonable or the consequence 

of a patent error. A comprehensive analysis of the judgment of conviction would make it possible 

to assess that, apart from the specific criteria stated to justify the amount of the daily rate of the 

fine (the defendant’s economic situation, her professional qualifications and personal 

circumstances), the Chamber also took into account her status as a former counsellor to the 

Government of the Generalitat, the number of unanswered requests and her repetitive disregard 

for the orders of this Court. 

  

 The Prosecutor also adds that “it must be affirmed that the court passing sentence has 

mainly taken into consideration” her annual remuneration as a former counsellor to the 

Generalitat; this remuneration is reflected in the budget law of the Generalitat of Catalonia and 

given that it exceeds the sum of EUR 110,000 per year, it reflects a significant economic power. 

 

9. By means of a writ received at the General Registry of this Court on 18 January 2021, 

the appellant’s procedural representation provided judgement No. 2021/79 of 7 January, which 

was rendered by the Brussels Court of Appeal and translated into Spanish (without stating 

whether it is an official or private translation), “to request its consideration when deciding on this 

appeal for amparo”. This judicial decision rejects the appeal lodged by the Belgian Prosecution 

Office against the ruling of 7 August 2020 issued by the Dutch–speaking Court of First Instance 
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TRIBUNAL 

CONSTITUCIONAL of Brussels, by which it was decided not to execute the European arrest warrant issued on 4 

November 2019 by the Investigating Judge in special proceedings 20907/2017, concerning Mr 

Lluis Puig i Gordi, whose procedural absence was and remains declared, after being prosecuted 

for crimes of public disobedience and embezzlement of public funds. 

 

10. By procedural order of 16 February 2021, the 17th day of the same month and year 

was designated for the vote and judgment on this appeal. 

11. On 16 February 2021, the Honourable Judge Antonio Narváez Rodríguez 

withdrew from the present case, withdrawal that the Plenary of this Court unanimously 

considered as justified on the same date. 

 

II. Legal Grounds 

 

1. Subject-matter of the appeal and positions of the parties. 

 

This appeal for amparo is filed against the judgment of 14 October 2019, issued in single-

instance proceedings by the Criminal Chamber of the Supreme Court, which sentenced the 

appellant to a fine rated at EUR 200 daily over 10 months for an offence of disobedience under 

Article 410 of the Criminal Code in special proceedings no. 20907/2017. 

  

 The decision was upheld by ruling of 29 January 2020, which dismissed the motions for 

annulment filed by the appellant and other convicted persons. 

 

The appellant argues that the above-mentioned decisions violate her rights to a legally-

predetermined judge and to appeal to a higher court in criminal matters, as well as the right to 

effective judicial protection insofar as it ensures the obtainment of a legally reasoned decision on 

her claim [Article 24(1) and (2) SC]. She states that the Criminal Chamber of the Supreme Court, 

after assessing that some of the acts that were considered as criminal in the initial complaint and 

by the prosecution during the trial took place outside the territory of Catalonia, has established 

its own subject-matter jurisdiction to investigate and prosecute a case that does not fall within its 

jurisdiction. She considers that an adequate interpretation of the applicable criminal offences and 

of Article 57(2) of the Statute of Autonomy of Catalonia leads to the determination of the 
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jurisdiction questioned in favour of the Superior Court of Justice of that Autonomous 

Community. Thus, the prosecution carried out in single-instance proceedings before the Criminal 

Chamber of the Supreme Court has resulted in the loss of the opportunity to have her conviction 

reviewed by a higher court, i.e. the guarantee to appeal to a higher court in criminal matters, a 

right she has been unjustifiably deprived of. With regard to the judgment of conviction, the 

appellant also argues that the judgment has not reasoned the amount of the daily rate of the fine 

imposed on her in a sufficient and individualised manner. 

The State’s attorney requests the dismissal of the claims for amparo, as he understands 

that the regulatory interpretation that has led the Supreme Court to establish its own jurisdiction 

to investigate and prosecute this case does not manipulate the legal rules on the conferral of 

jurisdiction.  Thus, the impossibility to appeal to a higher court results necessarily from the fact 

of having been tried by the Supreme Court in single-instance proceedings due to the 

parliamentary privilege applicable to other defendants in the same case. Finally, he considers that 

the amount of the daily rate of the imposed fine has been sufficiently reasoned given the reference 

made to criteria relating to the appellant’s economic situation, as required by the Criminal Code. 

 

As for the procedural representation of the political party VOX, she also requests the 

dismissal of the appeal for amparo as a whole. She questions whether the appellant has 

sufficiently justified the special constitutional significance of the appeal and disagrees with the 

underlying reasons used for this purpose. 

  

 With regard to the grounds for requesting amparo, she considers that the fact that the 

Criminal Chamber of the Supreme Court established its own subject-matter jurisdiction to hear 

the case is based on an interpretation of the law which is not manifestly erroneous, arbitrary or 

unreasonable, given that some of the elements of the criminal offences for which charges were 

made and a conviction rendered took place outside the territory of the Autonomous Community 

of Catalonia. She also considers that the reasons given to set the amount of the daily rate of the 

imposed fine are sufficient, as they are based on reiterated case–law in that respect. 

 

As a procedural hindrance to the admissibility of the appeal, the Public Prosecution 

Service considers that the first ground of amparo does not satisfy the requirement of exhaustion 

of the previous judicial channels [Art. 44 §1(a) LOTC], since the appellant did not file a 
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CONSTITUCIONAL reconsideration appeal against the ruling by which the Criminal Chamber of the Supreme Court 

dismissed the motion to decline jurisdiction that was raised as a pretrial motion. Likewise, it 

considers that the alleged violation of the right to a legally-predetermined judge and to appeal to 

a higher court in criminal matters should have been raised as a preliminary issue at the beginning 

of the trial, and it adds that the appellant neither reported this alleged violation when filing a 

motion for annulment. In relation to everything else, after considering that the fine imposed has 

been adequate and is sufficiently reasoned by referring to the legal parameters required, the Public 

Prosecution Service requests that the appeal be dismissed.  

 

2. Admission requirements: Special constitutional significance and exhaustion of the 

previous judicial channels. 

 

Prior to the examination of the claims asserted in the appeal, we must verify if the appeal 

fulfils the requirements set out in the Organic Law of the Constitutional Court that are necessary 

for its admission, since the Public Prosecution Service and the procedural representation of the 

political party VOX have reported the failure to comply with some of them. In accordance with 

reiterated constitutional doctrine, the incurable defects that might affect this appeal for amparo 

are not cured through its initial admission and therefore, the verification of the procedural 

requisites to assess the viability of the appeal may be readdressed or reconsidered in the judgment, 

either by the court sua sponte or upon a party’s motion; thus, this may result in a judgment of 

refusal due to the lack of such requisites, but the exhaustive nature of the judgments set out in 

Article 53 LOTC is no hindrance to this (inter alia, STC 130/2018 of 12 December, LG 2, and 

constitutional doctrine cited therein). 

  

As an expression of the subsidiary nature of the appeal for amparo, the admissibility 

requirements include, among others, that all the remedies envisaged by the procedural rules must 

be exhausted before the ordinary courts [Art. 44 §1(a) LOTC] prior to appealing to this Court for 

the protection of the fundamental rights allegedly violated. Another requirement is that the appeal 

justifies a decision on the merits by the Constitutional Court because of its special constitutional 

significance [Art. 50 §1(b) LOTC] and that this point has thus been sufficiently argued in the 

appeal for amparo. 
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a) On the special constitutional significance of the appeal and its justification. 

 

The procedural representation of the political party VOX does not share and considers 

insufficient the allegations made in the appeal to justify its special constitutional significance. In 

particular, as these are issues outside the decisions challenged, this party opposes to the view that 

the special constitutional significance may rest on considerations relating to the public and 

representative nature of the offices held by some of the defendants convicted in the previous 

judicial proceedings and the political and social impact underlying the substantive legal issues. 

The obstacle analysed cannot be shared, since the above justification is not disconnected from 

the reasons of special significance assessed by this Court when deciding on the admission of the 

present appeal. It should be enough to note that STC 155/2009 of 25 June, LG 2(g) specified as 

an example of its consideration that the matter raised transcends the case in question because it 

could have general political consequences. We have seen that these characteristics are present in 

this case, precisely because of the nature of the facts prosecuted and the public and representative 

nature of the appellant and other defendants when they led the events that gave rise to these 

proceedings. In any case, it is not idle to recall, as we have already reiterated, that “this Court is 

responsible for assessing whether the content of the appeal justifies a decision on the merits on 

account of its special constitutional significance, which should be assessed in the procedure for 

admission provided for in Article 50(1) LOTC” (STC 192/2012 of 29 October, LG 2; and 3/2020 

of 15 January, LG 4). 

  

b) On the due exhaustion of the means of challenge provided for in the previous judicial 

channels. 

 

The Public Prosecution Service maintains that the appellant did not exhaust the 

possibilities afforded by the procedural system before the ordinary courts to ensure the protection 

of her fundamental rights to a legally-predetermined judge and to appeal to a higher court in 

criminal matters. It considers that the due exhaustion of the judicial channel would have required, 

in a sequential manner, to file a reconsideration appeal against the ruling that resolved the pretrial 

motion, to raise the alleged violation as a preliminary issue at the beginning of the hearing, and 

to reiterate that complaint and file a motion for annulment against the judgment of conviction 

under Art. 241(1) of the Organic Law on the Judiciary. 
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CONSTITUCIONAL The pleading cannot be shared because it does not adequately take into account the 

particularities that the special proceedings on persons with parliamentary privilege have in this 

respect when the proceedings are carried out in a single instance before the Criminal Chamber of 

the Supreme Court. 

 

As we stated in STC 130/2018 of 12 December (LG 7) to justify the premature nature of 

the appeal for amparo which was raised at the pre–trial phase by other persons under investigation 

with the same purpose, since the criminal case was prosecuted in a single instance before the 

Criminal Chamber of the Supreme Court, it was not possible to challenge its jurisdiction through 

the ordinary channel regarding jurisdictional disputes, “not only because a common superior 

authority does not exist, but also because Article 21 LECrim forbids every judge, court or party 

to file a jurisdictional dispute against the Supreme Court”. We also added that, in these cases, “in 

order to challenge the jurisdiction of the Criminal Chamber of the Supreme Court, the appropriate 

channel is to file a motion to decline jurisdiction, which must be brought before the trial court as 

a pre–trial and special motion [Art. 666 §1(a) LECrim]”. Let us recall that, as set out in the facts, 

the appellant met that requirement by filing a motion to decline jurisdiction in due time and in 

proper form after she received the briefs of accusation; she did so by claiming the alleged 

violation of the right to a legally-predetermined judge, thus starting a debate before the Court of 

Prosecution so that it would analyse its own subject-matter jurisdiction. Therefore, we consider 

that the subsidiarity requirements of the appeal of amparo have been met. 

  

On the contrary, the procedural alternatives that the Public Prosecution Service claims to 

be absent in order to justify the impossibility to admit this appeal were not a viable and undisputed 

channel. If we examine the specific regulations on pre–trial motions in the LECrim, in particular 

the content of Articles 676 and 678, we can establish that, in accordance with the literal wording 

of the first provision, no appeal whatsoever can be filed against the ruling dismissing the motion 

to decline jurisdiction (except for the corresponding appeal against the judgement). The same 

applies to the channel for previous issues: Article 678 LECrim expressly excludes the motion to 

decline jurisdiction from those that the appearing parties may use as a means of defence in the 

hearing. Thus, having regarded the above-mentioned legal provisions, none of the means of 

challenge proposed as necessary by the Public Prosecution Service were absolutely enforceable 

to guarantee the subsidiarity of the appeal of amparo. In this case, therefore, it can be understood 
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that the previous judicial channel has been sufficiently exhausted by using “the possibilities that 

the legal system provides” to ensure the protection of fundamental rights before the ordinary 

courts [Art. 44 §1(a) LOTC]. This consideration is without prejudice to the fact that, in a 

procedural interpretation that favours the right of defence, the trial chamber itself agreed to restate 

its opinion on this claim in the judgment of conviction, thus responding to previous issued raised 

by other defendants. It should be noted, finally, that the reply was made by express reference and 

with the same arguments as those used to rule on the motion to decline jurisdiction. 

 

Filing a motion for the annulment of the judgment of conviction [Art. 241(1) LOPJ] was 

unnecessary, precisely because the complaint of the alleged violation had already been made 

before the Trial Court through the motion to decline jurisdiction. 

 We have repeatedly pointed out that the motion for annulment constitutes a procedural 

instrument that, in ordinary courts, serves to solve those violations of fundamental rights of Art. 

53(2) SC that “could not have been filed prior to the issue of the ruling that draws this case to a 

close and provided that this ruling is not subject to ordinary or extraordinary appeal” [Art. 241(1) 

LOPJ]. 

 

 As we pointed out in STC 38/2020 of 25 February, LG 3, “the determination in each case 

of the remedy legally possible and, therefore, enforceable for the purposes of the due exhaustion 

of the previous judicial channel shall depend on the specific violation that the appellant claims 

under amparo and resolution he or she considers that caused the violation”. To this end, it should 

be recalled that the procedural subject-matter of the appeal for amparo should be strictly stated 

in the appeal, not only regarding the individualisation of the act or provision for which annulment 

is sought, but also with regard to the reason for requesting it –i.e. the cause of action– (SSTC 

235/1994 of 20 July, LG 1; 26/1995 of 6 February, LG 3; 124/1999 of 28 June, LG 1; 205/1999 

of 8 November, LG 4 and 224/2007 of 22 October, LG 2). 

  

Consequently, in the present appeal for amparo, the jurisdiction to investigate and 

prosecute assumed by the Criminal Chamber of the Supreme Court has been challenged, and this 

subject-matter jurisdiction has been contested before the trial chamber itself in the previous 

judicial proceedings at the appropriate procedural stage (Art. 666 LECrim) and, as the 

proceedings take place in a single instance where no ordinary or extraordinary appeal whatsoever 
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CONSTITUCIONAL must be made against the decision that puts an end to them, it was no longer necessary for the 

appellant to repeat the complaint through a motion for annulment because, as it refers to a 

violation previously reported in the proceedings, this would be totally inappropriate by virtue of 

Art. 241 LOPJ (ATC 293/2014 of 10 December, LG 2). 

 

In short, the procedural channel used by the applicant to file her complaint was adequate, 

viable and also sufficient to respect the subsidiarity of the appeal for amparo, since it gave the 

prosecution chamber an opportunity to rule on the challenge of its own subject-matter jurisdiction 

in the light of the briefs of accusation, a challenge that constitutes the core in these amparo 

proceedings of the alleged violation of the right to a legally-predetermined judge and, in relation 

to it, the right to appeal to a higher court in criminal matters. 

 

3. General doctrine on the right to a legally-predetermined judge. 

 

The first ground of amparo challenged by the appellant is whether the decision of the 

Criminal Chamber of the Supreme Court, by which it established and maintained the jurisdiction 

for the investigation and prosecution of the acts considered as criminal in the complaint filed by 

the Head of the Public Prosecution Service, violated the right to a legally-predetermined judge. 

We can already anticipate that the Prosecutor’s initial subjective scope of investigation was 

subsequently expanded by the Investigating Judge in later decisions adopted at the investigation 

stage.  

 

A) The constitutional right to a legally-predetermined judge is a necessary consequence 

of the principle of division of powers. It is recognised in Article 24(2) SC in favour of all citizens 

and it applies both to the judicial body and to its members. 

  

 This Court has had the opportunity to determine the basis and content of the invoked right 

since it started issuing its first decisions (STC 47/1983 of 31 May, LG 2). 

 

In accordance with this doctrine, we have reiterated that its content requires, first, that the 

judicial body to which a dispute is assigned must have been created in advance by the legal norm, 

that the legislation has vested it with jurisdiction and competence prior to the act of the judicial 
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proceedings, and that its organic and procedural regime does not enable it to be qualified as a 

special or exceptional body. The generality and abstraction of the legal criteria for the conferral 

of jurisdiction ensures the absence of ad hoc judges; the existence of those criteria prior to the 

case to be tried ensures that once the judge of a particular case has been established by virtue of 

the application of the jurisdictional rules laid down in the laws, he or she may not be deprived of 

the hearing of the case by any decisions taken by governmental bodies (STC 101/1984 of 8 

November, LG 4; STC 199/1987 of 16 December, LG 8). 

 

Secondly, with regard to its members, this right also ensures that the composition of the 

judicial body is determined by law and, moreover, that the legally established procedure for the 

appointment of the members to constitute the relevant body is followed in each specific case 

(SSTC 47/1983 of 31 May, LG 2; and 93/1988 of 24 May, LG 4). This guarantee would not be 

effective if the legal determination of the judicial body was enough and its components could be 

arbitrarily appointed or altered; after all, they are the ones that will exercise their intellectual and 

volitional powers in the decisions to be taken. 

 

Both of these requirements, which are an objective source of legitimisation of the judicial 

function, seek to guarantee the independence and impartiality of the judicial bodies, which 

constitutes the direct interest protected by the right to a legally-predetermined judge; this right is 

also expressly proclaimed, but with a different wording, in Article 14(1) of the International 

Covenant on Civil and Political Rights and in Article 6(1) of the Convention for the Protection 

of Human Rights and Fundamental Freedoms, as we will discuss below. 

 

Given the terms of the debate raised in the appeal, as the question only regards the 

jurisdiction of the Criminal Chamber of the Supreme Court to investigate and prosecute the acts 

attributed to the appellant and to other persons, it is appropriate to recall that even if the 

determination of the judicial body competent to hear a case always requires to be subsumed in 

the previous general rule that confers jurisdiction, the case law of the Court has also established 

from its first decisions that the provision included in Article 24(2) SC is not intended to clear out 

questions of jurisdiction or jurisdictional disputes in a final instance (STC 49/1983 of 1 June, 

LG 8). 

  



27 

 

 

 

 

 

TRIBUNAL 

CONSTITUCIONAL  It is not for this Court to decide in amparo mere matters of jurisdiction between organs 

that belong to the ordinary jurisdiction, as the way in which the legal criteria for the delimitation 

of competences between them are applied is not a matter that is subject by itself to the 

fundamental right recognised by Article 24(2) SC (SSTC 43/1985 of 22 March, LG 2; and 

93/1988, cited above). 

In this regard, we have reiterated that “the content of the right to a legally-predetermined 

judge cannot be confused with the right to have rules on the distribution of jurisdiction between 

courts interpreted in a certain sense”. The attribution of the exercise of jurisdictional power in all 

types of proceedings made by Article 117(3) of the Constitution in favour of courts and tribunals, 

in accordance with the rules of jurisdiction and procedure established by law, implies that “the 

interpretation of the rules governing jurisdiction and, therefore, the determination of which body 

is competent, is a matter which corresponds exclusively to the Courts of ordinary jurisdiction, 

and the application criteria for the jurisdictional delimitation between the various courts and 

tribunals do not constitute by themselves a matter that may be subject to the right to a legally-

predetermined judge” (STC 183/1999 of 11 October, LG 2, quoting previous ones). 

 

Regarding this aspect, which is the only side of the claimed right that arises as a ground 

for amparo, we have indeed recognised that the right to a legally-predetermined judge may be 

called into question when a matter is unduly and unjustifiably removed from the judge legally 

appointed to hear it, manipulating the wording of the rules on the conferral of jurisdiction with 

patent arbitrariness. In order to avoid such undesirable effect, although it is not for the 

Constitutional Court to judge the correctness or misconception of the judicial body in the process 

of selecting and interpreting the applicable rule, it is though responsible for reviewing that the 

interpretation and application of the jurisdictional rules carried out by the ordinary court is based 

on law, i.e. that its application is non–arbitrary, manifestly unreasonable or that is does not arise 

from a patent factual error (ATC 262/1994 of 3 October, LG 1; or STC 70/2007 of 16 April, LG 

4). If that were the case, such inappropriate application of the rule would not be taking into 

account the legislative monopoly that exists to determine the judicial body that should hear the 

case in advance. 

  

B) Since they form part of a common European culture, the criteria that define the Court’s 

doctrine on the need for the legal predetermination of judicial bodies, their members and their 
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jurisdictions, are similar to those which derive from the case law of the European Court of Human 

Rights (ECHR) from its first rulings onwards. The similarity extends not only to the definition of 

the content of the law and its basis, but also to the analysis pattern used to address the complaints 

that have been submitted to it in this matter. 

 

According to the provisions laid down in Art. 6(1) ECHR: “Everyone is entitled to a fair 

and public hearing within a reasonable time by an independent and impartial tribunal established 

by law (...)”. The European Court has pointed out that the latter expression reflects the principle 

of the rule of law, since a judicial body not established according to the will of the legislator 

would necessarily lack the legitimacy required in a democratic society to hear the case of an 

individual. The requirement of legal foreseeability extends both to the body itself and to its 

members and, as such, it covers the interpretation and application of the rules relating to the 

mandates, incompatibilities and recusal of judges (Cases Bulut v. Austria of 22 February 1996, § 

29; Coëme and others v. Belgium of 22 June 2000 and Lavents v. Latvia of 28 November 2002). 

 

In other decisions (Case DMD GROUP, A.S. v. Slovakia of 5 October 2010), the ECtHR 

observed that the object of the term “established by law” is to ensure “that the judicial 

organisation in a democratic society does not depend on the discretion of the executive, but that 

it is regulated by law emanating from Parliament” (see Zand v. Austria, Commission’s report of 

12 October 1978). Nor, in countries where the law is codified, can organisation of the judicial 

system be left to the discretion of the judicial authorities, although this does not mean that the 

courts do not have some latitude to interpret the relevant national legislation (see Coëme and 

others, cited above, § 98, and Savino and others v. Italy of 28 April 2009). Even if it is in the first 

place for the national courts themselves to interpret the provisions of domestic law, failure to 

comply with these provisions gives rise to a violation of Article 6(1) ECtHR when there has been 

a flagrant violation of domestic law, but not when there is a slight disagreement on the 

interpretation of the rules on jurisdiction (Lavents v. Latvia, 28 November 2002). 

  

In this respect the Court also reiterates that Article 6 ECHR does not grant the defendant 

a right to choose the jurisdiction of a court. Therefore, in order to protect the analysed right, the 

Court’s task is limited to examining whether reasonable (and not arbitrary) grounds existed for 
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CONSTITUCIONAL the authorities to establish jurisdiction (Case of Jorgic v. Germany of 12 July 2007, §§ 64–72; 

relating to prosecution for acts of genocide committed outside Germany). 

 

4. Reasons justifying the establishment of jurisdiction for the investigation and 

prosecution of the case by the Criminal Chamber of the Supreme Court. 

 

In accordance with the provisions of article 57 §1(2º) LOPJ, the Criminal Chamber of the 

Supreme Court assumed and established its own subject-matter jurisdiction to investigate and 

prosecute the acts attributed to the appellant, taking into account the provisions laid down in the 

second paragraph of Article 57 of the Statute of Autonomy of Catalonia (EAC; Organic Act 

6/2006 of 19th July, on the Reform of the Statute of Autonomy of Catalonia). The rules applied 

set out the following: 

 

“1. The Criminal Chamber of the Supreme Court shall hear: 2.º The examination and 

trying (...) of any proceedings that might be determined by the Statutes of Autonomy.” 

(Art. 57 §1(2º) of the Organic Law on the Judiciary) 

 

“In lawsuits against Members of Parliament, the competent authority is the Supreme Court 

of Justice of Catalonia. Outside the territory of Catalonia, penal responsibility shall be invocable 

on the same terms before the Criminal Chamber of the Spanish Supreme Court” [Art. 57(2) EAC]. 

 

Likewise, Art. 70(2) EAC sets out that: “The Supreme Court of Justice of Catalonia has 

the authority to decide on the indictment, prosecution and trial of the President of the Generalitat 

and its ministers. Outside the territory of Catalonia, penal responsibility is invocable on the same 

terms before the Criminal Chamber of the Spanish Supreme Court” [Art. 70(2) EAC]. 

  

The Criminal Chamber of the Supreme Court has considered three criteria to establish its 

subject-matter jurisdiction: 

 

i) the prerogative of special parliamentary privilege: during the entire course of the 

proceedings, one or more persons reported in the criminal complaint, who were either 

investigated, prosecuted or finally charged, maintained their status as deputies of the Parliament 
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of Catalonia because they were part of their Permanent Deputation –once the autonomous 

legislative assembly had been dissolved– or because they had been elected to the parliament 

constituted after the regional elections held on 21 December 2017. Moreover, after the beginning 

of the trial, some of them joined the Spanish Parliament (Cortes Generales) as deputies or 

senators and, shortly thereafter, the European Parliament. 

 

ii) the geographical location of the alleged acts: the factual account that supported the 

initial complaint and the briefs of accusation informed in each case of the commission of legally–

defined acts outside the territory of the Autonomous Community of Catalonia. 

 

iii) the assessment of procedural connection between the offences investigated in the 

joined proceedings: the Criminal Chamber of the Supreme Court found that the acts investigated 

in the criminal proceedings against several defendants that did not enjoy parliamentary privilege 

fully matched those investigated in other cases against persons with parliamentary privilege 

before the Criminal Chamber of the Supreme Court [Arts. 17(1) and (2) and 272 LECrim]; thus, 

the offences to which they referred were procedurally related. 

 

This is the case described in several decisions on jurisdiction that have been issued in the 

course of the proceedings. In this sense, the main examples are the ruling of 31 October 2017 

(ratified after a reconsideration appeal was filed against it), admitting the criminal complaint, and 

the ruling of 27 December 2018, which dismissed the motions to decline jurisdiction that were 

filed by the defendants as pretrial motions [Art. 666(1) LECrim].  

 

a) The initial decision to admit the complaint for the offences of rebellion, sedition and 

embezzlement of public funds justifies the jurisdiction established for the investigation of the 

alleged acts; the decision identifies first the above-mentioned rule on parliamentary privilege 

[Art. 57(2) EAC] and then the other rule by which it can be stated that all of the defendants, but 

one, maintained their parliamentary status at that time because they were part of the Permanent 

Deputation of the already dissolved Legislative Assembly of Catalonia [Article 24(d) of the Rules 

of Procedure of the Parliament of Catalonia]. 
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CONSTITUCIONAL The Chamber then explains that parliamentary privilege does not only consider the 

parliamentary status of the defendants (a condition that has never been questioned); in order to 

determine the competent judge, the rule also requires to take into account a geographical element 

–the place were the allegedly unlawful act occurred–, according to which the Superior Court of 

Justice of Catalonia or the Criminal Chamber of the Supreme Court will have jurisdiction, 

depending on whether the acts take place in or outside the territory of the Autonomous 

Community. 

In order to determine this circumstance, without confirming or proving its existence in 

either way, the Court examines the factual account of alleged criminal acts that is reported in the 

complaint. In its analysis, the Court notes that in section 29 of the facts, entitled “International 

Aspects of the Declaration of Independence of Catalonia”, the Public Prosecution Service locates 

the commission of part of the alleged acts outside the territory of the Autonomous Community 

of Catalonia. 

 

The prosecutor states that, in its preparatory phase, the Government of the Generalitat, 

determined to promote and unilaterally hold a referendum consultation, conducted an 

international image campaign aimed at justifying the need for intervention of the international 

community in its secessionist purpose. To this end, in January 2016, it created a “Department of 

Foreign Affairs, International Relations and Transparency”, assigning an important role to 

delegations abroad, whose budget allocation was increased by more than 100% in order to prepare 

for the constituent process of the Catalan Republic. It also focuses on the “Public Diplomacy 

Council of Catalonia” (Diplocat), whose mission was to act as an international “lobby”, carrying 

out activities to spread the independence claim (fora, organised visits, information on the Internet, 

training of activists as observers in electoral processes and contracts with organisations in the 

countries where its headquarters are located to foster and promote the independence claim). 

Among the acts performed abroad, the complaint reports on international websites created by the 

Government of the Generalitat to inform and facilitate participation in the illegal consultation; 

websites that, after their headquarters were judicially closed in Spain, got based in third countries 

to circumvent the control of the Spanish authorities. 

Delegations abroad are accorded a crucial role in the complaint as regards the attempted 

referendum on independence that took place on 1 October 2017: they facilitated the vote of 

Catalan citizens living abroad, created a record and printed forms, collected and guarded the 
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ballots of citizens who decided to participate, and also carried out their scrutiny. The Prosecutor 

also refers to the participation of several volunteer observers in the course of the consultation on 

1 October, which he considers to be the result of the action of “Diplocat”. Other aspects referred 

to as “international effects” of the alleged acts are also included in the account of the complaint, 

although the Admission Chamber, upon establishing jurisdiction, already determined as a premise 

that “the outcome of the offence should not be confused with the effects of the offence, even if 

the nature of the latter may involve the destruction of the rule of law”. 

 

In the complaint, the Public Prosecution Service considers that the holding of a 

referendum consultation is the core element of the crime of rebellion attributed to the defendants. 

Based on this statement, the Chamber clarifies that, in accordance with the criteria previously set 

out by the Plenary of the Criminal Chamber of the Supreme Court, when the alleged acts are 

carried out in different places, the offence is deemed to have been committed in all the 

jurisdictions in which an element of the offence has been committed (Agreement of 3 February 

2005 of the Non–Judicial Plenary of the Criminal Chamber); thus the subject-matter jurisdiction 

is conferred on the judge of any of the territorial jurisdictions who first initiated the investigatory 

stage of the proceedings.  

 

The Prosecutor concludes by pointing out that “the account that serves as a factual support 

to the complaint filed by the Public Prosecution Service (...) draws from the premise of a 

coordinated strategy aimed at declaring independence, leaded by ideologically–related authorities 

from the government, the parliament and social movements, each of whom would have 

contributed to this purpose from the scope of their respective roles. The existence of actions 

carried out outside Spain and apparently aimed at turning the independence plan into a reality 

allows us to confirm, (...) for the sole purpose of determining the subject-matter jurisdiction, the 

geographical reference by which Article 57(2) of the Statute of Autonomy of Catalonia 

establishes the jurisdiction of this Chamber. When assessing the actual significance of each of 

the individual actions, the multi-person nature of the offence of rebellion perfectly explains the 

division of tasks in which the same purpose that encourages action –the declaration of 

independence of Catalonia– allows for very different contributions that are executed in different 

geographical points precisely for this reason”. 
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CONSTITUCIONAL  Finally, regarding the decision to take on jurisdiction for the investigation of these acts, 

the Chamber states that “the investigatory stage will serve to reveal whether this Chamber should 

establish jurisdiction, as the Public Prosecutor suggests, to hear those acts that have been initially 

processed in other courts, but which have an inseparable nature from those that will be 

investigated here and prosecuted, where appropriate”. 

b) Following this criterion, the Investigating Judge issued a ruling dated 24 November 

2017 by which he extended the investigation to  individuals that did not enjoy parliamentary 

privilege at that moment (in particular, the presidents of the associations Òmniun Cultural and 

the Catalan National Assembly and also to those who had been members of the Government of 

the Generalitat of Catalonia in the previous parliamentary term), and also, by ruling of 22 

December 2017, to the presidents and spokespersons of the independent parliamentary groups of 

the dissolved Parliament of Catalonia. 

 

Given the procedural connection, expanding jurisdiction to new non–privileged 

individuals under investigation was justified because the acts reported in the various proceedings 

were exactly the same and also because there were grounds to think that “a coordinated strategy 

might exist with the aim of declaring independence and with ideologically–related authorities 

from the government, the parliament and social movements as its leaders, each of whom would 

have contributed to this purpose from the scope of their respective roles”. 

 

As has been pointed out in the facts, the Investigating Judge considered that the acts 

committed by persons not obliged by parliamentary privilege had an inseparable substantive 

connection with the behaviour attributed to individuals with parliamentary privilege. He added 

that the unification of the proceedings in a single case before the Criminal Chamber of the 

Supreme Court was justified by a functional purpose “focused on facilitating the process and 

solving the problems arising from the inseparability of the prosecution, which is specially 

manifested in all those cases in which the subject matter of the proceedings consists of a single 

criminal act, with a plurality of alleged participants, as specifically referred to in paragraphs 1 

and 2 of Article 17 LECrim”. 

  

He concluded by arguing that “even if it is clear that the involvement of the different 

players has had its own relevance, the factor that really signals a clear need for a joint prosecution 
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is that a pronouncement cannot be reached on the subject matter of the proceedings if the actions 

performed by the defendants and the intentions that inspired them are not analysed in a 

comprehensive manner. That is, a procedural group that necessarily affects jurisdiction and is 

expressly provided for in our legal system in Article 272 LECrim”. 

 

The procedural rules underlying the decision set out the following:  

 

Article 17 LECrim: “1. Each offence will give rise to the creation of one single case. 

Nevertheless, related offences will be investigated and tried in the same case where the 

joint investigation and evidence of the facts are expedient for its clarification and to determine 

the appropriate liabilities unless this involves excessive complexity or delay to the proceedings. 

2. For the purposes of conferring jurisdiction and distribution of competence, the 

following are considered to be related offences: 

1.º Those committed by two or more persons collectively. 

2.º Those committed by two or more persons in different places or times if there 

was prior agreement on them. 

3.º Those committed as way of perpetrating others or facilitate carrying them out.” 

 

Article 272(2) and (3) LECrim: “If the defendant must, by special provision of the Law, 

submit to a particular Court, the complaint will be lodged before that Court. The same will be 

done where there are several defendants for the same crime, or for two or more related crimes, 

and any of them are exceptionally subject to a Court which is not the one, as a general rule, called 

to hear the crime.” 

 

c) In turn, through a ruling of 27 December 2018 by which all the motions to decline 

jurisdiction that were filed by the defendants were dismissed, and after the ratification of the 

conclusion of the preliminary criminal investigation, the commencement of the trial and the 

submission of the briefs of accusation, the trial chamber referred to the criteria set out in the 

previous decisions issued at the pretrial stage, and now applied them to the facts reported in the 

accusatory pleadings. After the pleadings, aspects like the admission of the initial complaint, the 

decision on the prosecution or the rejection of the requests of transfer on grounds of connection 

or jurisdiction in favour of other courts or tribunals raised by the parties, already justified, 
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CONSTITUCIONAL determined and maintained the subject-matter jurisdiction of the Criminal Chamber of the 

Supreme Court for the investigation of the case. 

  

Again, as a methodological premise, it was pointed out that these decisions were taken 

based on factual elements that served the Public Prosecution Service to justify the prosecution of 

criminal actions. The Chamber understands that in our procedural system “criminal proceedings 

are crystallised progressively”, as they are initially drafted with the crime report or the criminal 

complaint and take shape as investigations progress; it also considers that “the prosecution order 

allows the Investigating Judge to declare the factual elements on which the jurisdiction of the 

court is to be based, also within the sphere of prima facie evidence”. For the Chamber, “that 

subject matter is provisionally set out in the conclusions and that gives way to the commencement 

of the trial”. For this reason, “the procedural stage of the case –processing of the pretrial motions– 

defines a renewed procedural framework that requires the prosecution body to weigh whether the 

premises on which our jurisdiction falls are still present or if, on the contrary, they advise their 

review”. The Chamber goes on to highlight that such a review, once the public and private 

prosecution have presented their provisional pleadings, must be carried out exclusively on the 

basis of the factual assertion that supports it. Thus, the content of the charges is the element that 

makes it possible to determine the prosecution body, as they add to the proceedings the factual 

account that will be the object of its analysis and associates the intended determination of the 

crime and the applicable penalty to that account, in the event that the acts alleged by the 

prosecution are later proved at the trial. 

 

To this extent, the Chamber states in its decision that both the charge of rebellion by the 

Public Prosecution Service and the private prosecution, and the factual account on which the 

charge for the offence of embezzlement of public funds is based (the appellant has been accused 

of this charge), include facts that occurred beyond the border of the Catalan Autonomous 

Community [paragraph 3(1), LG 3]. However, it is not relevant that the prosecution order did not 

provisionally refer to the acts performed outside Spain, as the factual account of the prosecution 

order does not shut the door on the possibility to charge for acts that, though not odd, are closely 

related to that factual account. 
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As recorded in the briefs of accusation, the acts are, in short, as follows: the concrete 

initiatives to seek international legitimacy through the creation of State structures, including 

external action structures aimed at preparing, financing and legitimising the holding of the 

referendum, with funding for actions carried out outside Spain, including a contract to place an 

advert on a conference about the consultation in various international print media with the 

purpose of “internationalising” the consultation; all these actions served the independence claim; 

Reference is again made to the creation of the Department of Foreign Affairs of the Generalitat, 

the increase of foreign delegations in European countries, the EU and the US, and the launch of 

an international image campaign led by “Diplocat”, a public–private consortium that would act 

in full liaison with the Catalan government in the form of a diplomatic corps, which signed 

contracts outside Spain with mediators and consultants who would facilitate meetings that were 

considered useful to promote acceptance of the referendum; Ómnium Cultural would have also 

assisted in such activities; reference is also made to the creation and maintenance of international 

websites aimed at the internationalisation of the independence process; regarding the activities 

with the same purpose, the prosecutions also include the recruitment and financing of 

international experts and observers to give an appearance of normality to the purported vote. 

According to the prosecutions, the conducts described, in addition to cooperating in the illegal 

unilateral independence plan (which they described as an offence of rebellion), would constitute 

an offence of embezzlement of public funds.  

 

After reviewing the premises of the charges made by the Public Prosecution Service, 

which highlight those aspects that describe actions carried out outside the territory of the 

Autonomous Community, the Chamber concludes that: “the jurisdiction of this Chamber to try 

the acts subject to prosecution is derived from the account provided by the Public Prosecutor, the 

State’s Attorney and the private prosecution to justify the criminal charges of rebellion and 

embezzlement of public funds. Articles 57(2) of the Statute of Autonomy of Catalonia and 73 

§3(a) of the Organic Law on the Judiciary (LOPJ) do not admit any other outcome when the 

prosecutions situate the events outside the autonomous region of Catalonia”. 

The conclusions consider the perspective of the so–called “judicial precedent of ubiquity”, 

according to which an offence is committed in any of the territories where any of the elements 

constituting the offence are performed and therefore, “the Public Prosecutor’s attribution to a 

number of defendants of completed acts that are not necessarily violent but are associated with 
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CONSTITUCIONAL the element of intention of the offence for which charges are brought [cf. Article 472(5)], justifies 

the application of Article 57(2) of the Statute of Autonomy that designates this Court as the 

competent body to investigate and try acts performed outside the territory of the autonomous 

region”. 

 

To the Chamber, the above is without prejudice to the fact that other autonomous 

communities, like the Catalan, have delegations abroad, since what is relevant is not their 

existence, but the charge that they were put to the service of secessionist purposes. It also rejects 

the possibility to question whether the outcome of the offences of embezzlement for which 

charges are made occurred outside the Catalan territory, given the principle of property unity that 

inspires the regulation of the assets of public administrations. And by specifically analysing the 

previous case law that was invoked as an element for comparison, it concludes that, given the 

offences investigated back then, these cases are objectively different, so that the establishment of 

jurisdiction challenged does not contradict the precedents to which the defences of the accused 

refer (rulings issued by the Criminal Chamber on 12 November 2014 and 26 April 2006). Nor 

does it consider the content of the decisions from other courts – especially the Superior Court of 

Justice of Catalonia– a sufficient element for comparison, since the reasoned criterion that it 

applied to its decision is not linked to those used by other judicial bodies when dealing with the 

cases that have been brought to them. 

 

Finally, by considering the nature and structure of some of the crimes charged objectively, 

the Chamber favours the inseparability of the acts subject to judicial assessment, a circumstance 

which advises and justifies the joint prosecution of the defendants with and without parliamentary 

privilege. In that sense, it adds that “(...) the structure of the offences for which charges are made 

is incompatible with a separate prosecution by different courts. The inseparability of the act –as 

described by the Prosecutor– calls for the avoidance of the artificial fragmentation of the subject 

matter of the proceedings, in order to prevent extreme complexity in prosecuting acts that are 

classified as offences of rebellion and embezzlement which, in their legal configuration, are 

presented as a single aggravated offence [cf. Arts. 472 and 473(2) CC]”. 

 

d) The same criteria were used in the judgment of conviction [LG (A), 4] when justifying 

the dismissal of the previous issues raised by some defendants who, by claiming once again the 
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violation of their right to a legally-predetermined judge, contested the jurisdiction of the 

prosecution chamber. 

 By referring to the above-mentioned rulings, the Chamber complemented the decision to 

maintain its jurisdiction of prosecution by arguing more extensively on the validity and basis of 

the judicial precedent of ubiquity; on the collective nature of the offences of rebellion and sedition 

as a distinguishing element from the charges made in this case against the precedents claimed by 

the defences as an element of comparison; on the inseparability of the case regarding the charge 

of rebellion and embezzlement of public funds, given the material or instrumental connection of 

the acts and offences charged; and finally, on the non–binding nature that the case law from a 

Superior Court of Justice has for the Supreme Court.  

 

Lastly, with specific reference to SSTC 51/1985 of 10 April and 64/2001 of 17 March, 

the Court ruled on the lack of a negative impact on the right to appeal to a higher court in criminal 

matters, given that, in relation to the offences of rebellion, sedition and embezzlement of public 

funds, the Court found an unbreakable material connection between the defendants without 

parliamentary privilege and the defendants with parliamentary privilege. The Court added that 

the defendants had been tried by the Supreme Court, the highest court in all branches of justice 

(Article 123 SC), which constitutes a specific and justified exception to the right to appeal to a 

higher court in criminal matters that has been recognised in the aforementioned constitutional 

case law and also expressly recognised in Article 2(2) of Protocol No. 7 to the ECHR. 

 

5. Application of the constitutional doctrine on the right to a legally-predetermined judge 

in this case. 

 

The appellant understands that she should have been prosecuted by the Superior Court of 

Justice of Catalonia. She considers that the interpretation by the Supreme Court of the statutory 

rule determining the criminal jurisdiction to prosecute those who, as a result of their status as 

autonomous deputies, enjoy parliamentary privilege [Art. 57(2) EAC] is erroneous. She relates 

this error to the excessive jurisdictional significance received by the geographical location of part 

of the acts that were charged in a vague and generic manner both in the initial complaint and in 

the briefs of accusation. She states that the relevant facts invoked in the case did not take place 

outside the territory of Catalonia, and that it is irrelevant that the offence charged has a collective 
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CONSTITUCIONAL and multi-person nature, as those features are not enough to establish the subject-matter 

jurisdiction challenged. She finally argues that what led the Chamber to justify its own 

jurisdiction is a broad and extensive interpretation of the elements of the offence of rebellion. 

  

On the basis of the specific aspect of the fundamental right claimed by the appellant and 

the case–law doctrine on its content, which has been described in the third legal ground of this 

decision, the question that we have to resolve is whether the judicial decisions by which the 

Criminal Chamber of the Supreme Court established its own jurisdiction to investigate the facts 

reported in the complaint –jurisdiction that was extended to persons with no parliamentary 

privilege for reasons of procedural connection and inseparability of the case, and which was also 

later maintained to prosecute the acts that supported the charges– were based on a reasoning 

considered as arbitrary, unreasonable or based on a patent error resulting from the proceedings. 

Only in that case will the controversy submitted by the appellant have constitutional significance, 

apart from expressing a reasoned difference of criterion with the judicial interpretation of the 

applicable procedural law.  

 

A) Given the progressive delimitation of its subject matter, we must give preliminary 

consideration to the particularities of the development of the criminal proceedings regarding the 

determination of jurisdiction. In our legal system, the requirement of criminal liability for any 

investigated person can only be based on an initial factual and criminal attribution expressed by 

reference to two criteria: acts allegedly committed and their provisional determination as an 

offence. On this premise, the acts attributed must be investigated, verified and, where appropriate, 

proven. Moreover, the legal determination is provisional during the investigation and 

intermediate stages (STC 20/1987 of 19 February, LG 4; and 186/1990 of 15 November, LG 4). 

Only after the evidence is examined by both parties in a public trial, if charges are maintained, 

can the prosecution body declare the alleged acts as criminal after subsuming them in the 

appropriate criminal offence. 

After briefly describing the development of the criminal proceedings, it is beyond dispute 

that the initial assessment of the subject-matter jurisdiction to investigate the case, determined 

here by the right to parliamentary privilege of five of the members of Parliament accused and by 

the place of commission of part of the alleged acts [Art. 57(2) EAC], can only have as reference 

the acts reported in the criminal complaint or their provisional determination. At that procedural 
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stage (ruling of 31 October 2017, admitting the complaint), unless the Chamber had considered 

that the facts on which it was grounded were manifestly false or did not constitute a crime 

(Arts. 269 and 313 LECrim), this body could only consider the factual account of the criminal 

complaint and its relationship with the provisional determination claimed by the plaintiff (crimes 

of rebellion, sedition, and embezzlement of public funds). 

  

In the light of these considerations, we cannot share with the appellant that the initial 

establishment of the jurisdiction to investigate, on the basis of the above parameters, has rested 

on assessments or reasoning that may be described as arbitrary, manifestly unreasonable or which 

are the result of a patent error derived from the proceedings. 

 

The legal criteria used by the Criminal Chamber of the Supreme Court –which are 

extensively described in the previous legal ground– show that the core elements of the rule on 

the conferral of jurisdiction have been taken into consideration: special parliamentary privilege 

and place where the alleged crime was committed. On the one hand, the Chamber took into 

account the factual excerpts of the complaint describing what it calls “International Aspects of 

the Declaration of Independence”, where the events occurred outside the territory of Catalonia 

are described as alleged offences. In this regard, the resolution highlights the complex nature of 

the alleged acts –a collective and multi-person nature–, which were exposed by the Public 

Prosecution Service as a result of a coordinated strategy with a clear purpose: the declaration of 

independence of part of the Spanish territory. The affirmation that a plurality of persons 

participated in the acts charged in a coordinated manner is precisely the reason why the Court 

decided to interrelate acts occurred in and outside the territory of Catalonia in the same 

proceedings, as all these acts were presented to the Court as a result of a division of tasks with 

the same purpose as the reported acts. These acts were different, but their investigation could not 

be divided into several proceedings without distorting the global perspective from which they 

had to be observed. 

 

Therefore, this reasoning relates to the acts charged, the place where they allegedly 

occurred, their provisional determination and the right to parliamentary privilege of several 

defendants. As such, it is not based on non–existent or patently erroneous premises. And the 

development of its arguments is not illogical, nor does it deviate from the sense of the rule 
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CONSTITUCIONAL applied; rather, by ruling out the objective identity of the arguments invoked by the appellant, the 

reasoning lies on other case–law precedents, with express reference to a non–jurisdictional 

agreement of the Plenary of the Criminal Chamber of the Supreme Court which, already in 2005, 

accepted the so–called “judicial precedent of ubiquity”, which has been described above and is 

applicable to those cases in which an offence is committed in several territorial jurisdictions. 

  

 In conclusion, with regard to the conferral of jurisdiction for the investigation of the 

offence, the conclusion reached is a logical consequence of the legal reasons given and does not 

imply an arbitrary manipulation of the rule of distribution of jurisdictions; therefore, the alleged 

violation must be dismissed. 

 

B) As stated above, the subjective extension of the jurisdiction to the appellant and to 

other persons with no parliamentary privilege was agreed in a ruling issued by the Investigating 

Judge on 24 November 2017. Although the appellant was not at that time a member of the Catalan 

Government or a regional deputy, and lacked any other status that entitled her to parliamentary 

privilege, the investigation and prosecution of the appellant by the Criminal Chamber of the 

Supreme Court was explicitly and specifically provided for by the rules of the LECrim, which 

set out the joint prosecution in a single case of related offences whose inseparability is observed 

[Articles 17(1) and (2); and Art. 272 LECrim]. By virtue of the legal rules stated above, as in the 

case discussed in STC 64/2001 of 17 March, the special parliamentary privilege of a number of 

accused persons provoked that the generally jurisdiction of the court that the appellant claims –

the Superior Court of Justice of Catalonia– was conferred on the Supreme Court, thus restricting 

her right to submit the determination of guilt and the sentence imposed before a higher court; this 

complaint has been filed as a ground for amparo, as we will see later on. 

 

C) Similarly, the violation associated to the ruling of 28 December 2018, which dismissed 

the different motions to decline jurisdictions raised by the accused, must also be rejected. Their 

reasoning is similar and insists on the grounds that have already been exposed. The only 

difference in their examination lies in the fact that the jurisdiction to prosecute is now determined 

in the light of the factual account that serves as basis of the already formulated charges. In a 

reasoned way, the court maintained its previous criterion by finding that both the charge for the 

crime of rebellion and the factual account on which the accusation for embezzlement of public 
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funds is based, presented facts that occurred beyond the borders of the Autonomous Community 

of Catalonia. The conferral of jurisdiction constantly found its basis on the elements defining the 

statutory rule on conferral of jurisdiction in the Statute of Autonomy of Catalonia. The 

consideration that the persons investigated, and then accused, were charged with acts committed 

inside and outside the territory of Catalonia was supported by data confirmed at the investigation; 

  

 Thus, this assessment, which constitutes the core element of dissent expressed in the 

appeal for amparo, was not based on a reasoning that was arbitrary, unreasonable due to its logical 

inconsistency, outside the meaning of the rule, or based on a patent error, since, in the latter sense, 

the acts charged, and not the acts committed, were the ones assessed.  

 

It was not legally feasible that, at that procedural stage, i.e. before examining the evidence 

for and against, the prosecution chamber was able to disregard the acts reported by the plaintiff 

to determine its subject-matter jurisdiction, since the plaintiff is the one that defines the objective 

framework from which jurisdiction is to be established, unless it is manifestly unjustified or far–

fetched. 

 

In short, the determination of the subject-matter jurisdiction of the Criminal Chamber of 

the Supreme Court in relation to the appellant and the other defendants has an undisputed explicit 

legal basis that can be summarised in the following rules, which have been reasoned and 

reasonably applied: (i) Art. 57(1) LOPJ predetermines the jurisdiction of the Criminal Chamber 

of the Supreme Court regarding the examination and trying of any proceedings that might be 

determined by the Statutes of Autonomy; (ii) Arts. 57(2) and 70(2) of the Statute of Autonomy 

of Catalonia declare the authority of the Criminal Chamber of the Supreme Court to decide on 

the cases of Members of the Parliament of Catalonia, the President of the Generalitat and his or 

her counsellors, when the act subject to the proceedings occurs outside the territory of Catalonia;  

(iii) Art. 17(1) LECrim sets out that “related offences will be investigated and tried in the same 

case where the joint investigation and evidence of the facts are expedient for its clarification and 

to determine the appropriate liabilities”, unless this involves excessive complexity or delay to the 

proceedings; (iv) Art. 17(2) LECrim considers that, for the purposes of conferring jurisdiction 

and distribution of competence, related offences are those committed by two or more persons 

collectively, those committed by two or more persons in different places or times if there was 
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CONSTITUCIONAL prior agreement on them, as well as those committed as way of perpetrating others of facilitate 

carrying them out; and (v) Art. 272 LECrim confirms the Supreme Court’s jurisdiction by 

establishing that, if the defendant must, by special provision of the Law, submit to a particular 

Court, the complaint will be lodged before that Court; and that the same will be done where there 

are several defendants for the same crime, or for two or more related crimes, and any of them are 

exceptionally subject to a Court which is not the one, as a general rule, called to hear the crime. 

  

As evidenced above, it makes sense that the Criminal Chamber of the Supreme Court, as 

the judicial body established by law to hold autonomous deputies liable for an offence when the 

acts attributed to them take place outside the territory of Catalonia – as set out in the Statute of 

Autonomy of Catalonia – is also the judicial body responsible to hear the criminal proceedings 

against them in these cases; thus, the decisions challenged in amparo did not violate the 

appellant’s right to a legally-predetermined judge. 

 

The judgement issued by the Brussels Court of Appeal No. 2021/79 of 7 January, which 

the appellant’s procedural representation submitted to this Court outside the pleadings stage to 

request “its consideration when deciding on this appeal for amparo” does not in any way preclude 

the reasoning of the above. According to the judgment provided, the extension of the jurisdiction 

of the Supreme Court to defendants that were not under parliamentary privilege, due to the close 

connection between the offences charged on them and those attributed to defendants with 

parliamentary privilege “seems to be based” on a case–law criterion that is not supported by any 

express domestic legal provision; that is, there is no explicit legal basis for extending this 

jurisdiction. 

 

On a formal level, it is not just that its reasoning and pronouncements bind this Court in 

any way regarding its duty of delimiting the content of fundamental rights and resolving in 

amparo cases in which their alleged violation is reported. Substantively, we consider that the 

arguments of the judgment submitted are not transferable to our trial. These arguments justify the 

refusal of the European arrest warrant issued in relation to one of the defendants of this case, who 

has been declared a fugitive and is charged with offences of disobedience and embezzlement of 

public funds. 
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As we have reasoned before, taking into account the characteristics of the case and the 

restrictive criteria set out in the aforementioned ECtHR of 22 June 2000 (Coëme v. Belgium), 

there are differential elements in this case that justify the rejection of the claim for amparo as has 

already been set out. Contrary to what the ECHR considered in deciding the Coëme case, the 

question here is not that an express law on the jurisdiction and competence of the Criminal 

Chamber of the Supreme Court in relation to persons with parliamentary privilege does not exist 

in the Spanish legal system; nor that there is no law establishing the procedure for their 

prosecution; nor that there is no express legislative provision that allows to extend the jurisdiction 

of the Criminal Chamber to persons with no parliamentary privilege; in short, it is not that the 

extension to the case of the appellant was the result of a case–law decision unsupported by any 

legal provision.  

  

 On the contrary, we have had the opportunity to widely express in this legal ground the 

reasons why the decisions challenged in amparo did not violate the appellant’s right to an 

ordinary judge predetermined by law by virtue of the legislative provisions which expressly 

provided for it prior to the commission of the prosecuted acts; these reasons overlap and allow us 

to refute those submitted by the appellant in her latest brief to request their consideration. 

 

6. The right to appeal to a higher court in criminal matters. 

 

The dismissal of the previous ground of amparo entails the dismissal of the ground that 

the appellant brought by procedural connection: the undue limitation of the right to appeal to a 

higher court in criminal matters. The appellant, in her capacity as counsellor to the Generalitat de 

Catalunya, enjoyed parliamentary privilege when the events for which she was convicted 

occurred [Article 70(2) of the Statute of Autonomy of Catalonia]. Despite the fact that she was 

not part of the Government of the Generalitat when the Head of the Public Prosecution Service 

filed a criminal complaint against her and other former counsellors before the National High 

Court on 30 October 2017, she could see that the prosecution of the charges against her was 

transferred to the Criminal Chamber of the Supreme Court because some of the other defendants 

charged in the same case enjoyed the parliamentary privilege provided for in Article 57(2) EAC, 

and also because the Court found that a procedural connection existed between the acts attributed 

to the defendants with parliamentary privilege and the appellant. 
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CONSTITUCIONAL As stated in the contested judgment, this Court already dealt with this issue in previous 

decisions (inter alia, SSTC 51/1985 of 10 April, LG 3; and 64/2001 of 17 March, LG 5). The 

Court pointed out in those judgments that the right to submit the decision and sentence to a higher 

court integrates the right to a public trial with full guarantees recognised in Article 24(2) SC. 

However, this is without prejudice to the fact that, in cases of parliamentary privilege before the 

Supreme Court, even when, in the light of the procedural rules of connection, the prosecution in 

a single instance extends to persons without parliamentary privilege, the restriction of their right 

to submit the determination of guilt and the sentence imposed before a higher court is sufficiently 

justified.  

 

Such consideration is based on two constitutionally relevant values. On the one hand, the 

protection of parliamentary privilege, which acts as an instrument to safeguard the institutional 

independence of both the affected legislative assembly and the Judiciary itself, in order to 

preserve a certain balance between powers and, at the same time, guarantee the most effective 

form of resistance against the potential implications of the court ruling as regards the make–up 

of Parliament, when prosecuting the case before the Supreme Court, the highest judiciary body 

in all branches of justice, is compulsory. 

  

 And secondly, it lies on the inseparability of the case: Thus, it meets the requirements for 

the proper administration of justice in criminal matters, including the need to coordinate the 

assessment of the acts and the responsibilities of the participants when perpetration of the offence 

is attributed to the concurrence of more than one person. 

 

As this Court noted in its STC 51/1985, there are certain cases in which the guarantee 

offered by the submission of a judgment of conviction to a higher court can be duly satisfied 

without the need for an independent appeal as such. In the above-mentioned decision, it was 

found that “there was no violation of the right to review the sentence when the sentence was 

handed down in a single instance by the Supreme Court”. Article 6 ECHR itself does not 

expressly establish the fundamental right considered here, although it is indeed recognised in 

Article 2 of its Protocol No. 7 (of 22 November 1984, signed by Spain on 19 March 1985; its 

instrument of ratification of 28 August 2009 was published in the Official State Gazette on 15 

October of that year). This addendum reflects the content of the right embodied in Article 14(5) 
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of the International Covenant on Civil and Political Rights of 1966, whose influence has been 

decisive on this matter (STC 42/1982). At the same time, however, the Protocol provides for a 

significant exception, as its wording admits that the laws of the Contracting States may exclude 

it “when the person concerned was tried in the first instance by the highest tribunal”, among other 

examples. That is the case in these proceedings, since the appellant has been tried in the first 

instance by the Supreme Court, the highest court in all branches of justice (Article 123 SC), 

against whose decisions no ordinary appeal lies. In this case, this circumstance justifies that the 

invoked limitation of the right to appeal to a higher court in criminal matters cannot be considered 

as undue. 

 

7. On the grounds to determine the amount of the daily rate of the imposed fine. 

 

In the last ground of amparo, the appellant complains of the lack of an individualised 

reasoning to justify the daily rate of the fine that has been imposed on her. She considers it to be 

generic, insufficient and stereotyped, since it is exclusively linked to her previous income as 

counsellor of the Generalitat.  

  

 In her opinion, the setting of a daily rate of EUR 200 (EUR 6,000 per month) has been 

made without assessing her individual economic situation and without carrying out any 

investigation on the actual situation of her assets or her personal or family circumstances, so, in 

this respect, the decision of conviction cannot be regarded as a law–based decision, in accordance 

with the constitutional case law itself (SSTC 108/2001 of 23 April; 170/2004 of 18 October; and 

108/2005 of 9 May). 

On the contrary, the Public Prosecution Service, the State’s attorney and the private 

prosecution consider that the reasons provided in the judgment of conviction are sufficient 

because they make implicit reference to the public revenues derived from the free–choice position 

that she was performing as counsellor to the Government of the Generalitat of Catalonia. 

 

The issue raised is not new in constitutional case law. As STC 91/2009 of 20 April 7, 

LG 7 recalls, the Court has repeatedly stated that the general duty to reason judgments imposed 

by Article 120(3) SC is included in the content of the right to effective judicial protection of 

Article 24(1) SC; thus, judicial decisions must express the criteria on which they are based and 
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CONSTITUCIONAL their legal basis should consist in the application of law that is not arbitrary, manifestly 

unreasonable or patently mistaken. This requirement is reinforced in the case of judgments with 

criminal convictions, since they show a connection between the right to effective judicial 

protection and other fundamental rights and, on many occasions, with the right to personal 

freedom either directly or indirectly. Thus, the duty of reasoning includes not only an obligation 

to justify the facts and the legal qualification, but also the sentence finally imposed, since the 

legal margin of discretion of the criminal judge to determine the punishment does not constitute 

sufficient justification in itself for the finally adopted decision, but, on the contrary, the exercise 

of that power is closely conditioned by the requirement that the decision be reasoned, as that is 

the only way in which subsequent control can be executed to avoid all kinds of arbitrariness. 

 

The application of the above control criteria to this case makes it possible to anticipate 

the rejection of this ground of amparo. As in the cases analysed in SSTC 108/2001, 108/2005, 

196/2007, or in the aforementioned STC 91/2009, the judgment of conviction applied the “day-

fine system” provided for in the criminal code to quantify its severity. What the appellant 

questions is not the temporary extension of the sentence imposed (10 months, over a maximum 

of 12 months set out for the offence for which she was convicted), but the reasoning carried out 

to determine the amount of the daily rate that the appellant must pay [EUR 200/day, when the 

extent of the punishment established in article 50(4) CC falls between EUR 2 and EUR 400 per 

day]. 

  

According to the statutory provision [Art. 50(5) CC] the daily rate shall be determined by 

taking exclusively into account the financial situation of the convict, “deducting, revenue, family 

obligations and charges and his or her other personal circumstances from his or her assets”. The 

judgment expressly establishes that the sentence to a fine of 10 months at a daily rate of 200 

euros, is set “attending to the quantitative parameters referred to in Article 50(5) of the Criminal 

Code, deduced from the economic situation of the three defendants, their professional 

qualifications and their personal circumstances”. Such a generic reference was further specified 

with the dismissal of the motion for annulment, in which the same ground of amparo was brought, 

by pointing out that “(...) the judgment rendered does justify the latter amount by referring to the 

economic situation of the three defendants, their professional qualifications and their personal 

circumstances, all indicated in the case file. Moreover, the first two parameters are intimately 
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related to the well-known fact that they were Counsellors of the Government of an Autonomous 

Community”. 

 

In the present case, as the State’s attorney pointed out, the individualisation of the daily 

rate of the fine has been based on criteria indicating the economic situation of the offender based 

on the significant income that she earned in her capacity as Counsellor of the Government of the 

Generalitat of Catalonia. Such revenue, as claimed by the Public Prosecution Service and 

reflected in the Autonomous Budget Law, exceeds the sum of EUR 110,000 per year. This 

express reference allows us to differentiate this case from the cases analysed in SSTC 108/2001, 

108/2005, or 91/2009, in which the amparo was upheld because the amount of the daily rate of 

the fine that had been imposed on the appellants in each case were not reasoned or were based on 

criteria totally outside the guidelines laid down in the legal provision applied, i.e. the economic 

situation of the appellants had not been considered at all. Taking into account the legal criteria 

outlined and the reasoning expressed to justify the criminal scope for action applied under Article 

50(4) CC, we must conclude that the reasons expressed cannot be considered as non–existent, 

nor as arbitrary, manifestly unreasonable or based on a patent error resulting from the proceedings 

and therefore, the ground of amparo analysed must be dismissed. 

  

 

OPERATIVE PART 

 

 

In view of the foregoing, the Constitutional Court, BY THE AUTHORITY 

CONFERRED BY THE CONSTITUTION OF THE SPANISH NATION,  

 

has decided to 

 

dismiss the appeal for amparo filed by Ms. Meritxell Borràs i Solé.  

 

The present judgment shall be published at the Official State Gazette. 

 

Signed and sealed in Madrid, on 17 February 2021. 
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